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You Don’t Have to Read This! 


The editor was tempted to caption the article on repeaters as 
It is a serious thing that we know so 


in the Bar Examination Ointment’”’ 


“The Fly 


little about bar examination results from the standpoint of how many candi- 


dates are eventually definitely rejected by the examinations. 


Mr. Reed proposes 


in his article in this tssue a very easy way of making these facts available. 


Blanks will be sent to every board, and it is hoped that starting with this year 


accurate information on the subject will be forthcoming. 





Pennsylvania Considers Adoption of a 
Quota System 


At a meeting of the Pennsylvania Bar Association held in June, the 
question was considered whether the Association should recommend to 
the Common Pleas and Orphans’ Courts in that state the adoption of a 
limitation in the number of annual admissions to the bar. It is significant 
that they reached a point where this plan should be seriously debated. 
The committee appointed to consider it, of which the distinguished 
ex-chief justice of the Pennsylvania Supreme Court, Robert von Mosch- 
zisker, was chairman, recommended the step. 


This recommendation was not adopted but the other proposal of the 
committee,—that a continuous six-months’ clerkship should be served by 
the applicant after passing the bar examination, instead of allowing the 
law student the possibility of using the summer vacations to make up his 
six-months’ clerkship as is done at the present time,— received the ap- 
proval of the Association. 


The report of the committee is reprinted herewith as being of in- 
terest to bar examiners. 


REPORT OF COMMITTEE APPOINTED TO CONSIDER AMEND- 
MENTS TO THE RULES OF THE SUPREME COURT RELATING 
TO REQUIREMENTS FOR ADMISSION TO THE BAR 


To the President and Members of the Pennsylvania Bar Association: 


The Committee was appointed under Resolution presented by Mr. 
Hirsch of Allegheny County, reading as follows: 


WHEREAS, under modern conditions, the regulation and control of the members 
of the Bar, and their observance of the ethical standards of the profession is a 
matter of great practical difficulty, especially in the larger centers of population; and, 

WHEREAS, admission to the Bar is a privilege to be exercised primarily for the 
public good and not principally for the personal advantage of a member of the 
Bar; and, 

WHEREAS, greater control of professional practice may be exercised by the 
recognition of this principle and by granting admission to the Bar only during good 
behavior and during limited periods of time; 

NOW, THEREFORE, BE IT RESOLVED, That a committee of five members of 
this Association be appointed to consider the advisability of requesting the Supreme 
Court to amend its rules for admission to the Bar so as to provide for probationary 
or partial admission to the Bar, or for admission to practice for stated periods of 
time, with the right of extension for continued periods during good behavior. 
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After some communications among the members relating to the sub- 
ject matter of the inquiry the Committee met at the call of the Chairman 
and considered several proposals which had been made touching the sub- 
ject matter of the resolution. These proposals were as follows: 


1. The adoption by the Supreme Court of a rule providing that the 
first admission shall be for a limited period and requiring all members 
of the Bar to present themselves at some given period after their admis- 
sion to practice, e. g., five years, for re-examination, at least as to elements 
of character and conduct. Should such re-examination disclose any reason 
why they should not be retained as members of the Bar, to be subject to 
having their admission revoked or declared at an end. 


2. A rule requiring the lapse of a period of perhaps five years be- 
tween the date of admission to the Bar and the date when an attorney may 
be permitted to try and perhaps argue cases in the Common Pleas and 
Orphans’ Courts. 


3. The lengthening of the clerkship to be served between the date 
of passing of final examination and the actual admission to the Bar and the 
requirement that the service of such clerkship shall be continuous and not 
broken up into varying periods as at present. 


4. A recommendation to the Common Pleas and Orphans’ Courts in 
the several counties that they actually prescribe the number of students 
who may be admitted to the Bar, such prescription to be in accordance with 
the requirements of the particular locality as determined by the Courts. 


Taking these suggestions in the order given, the Committee came to 
the following conclusions: 


1. Exhaustive discussion of the first suggestion convinced the Com- 
mittee that at least for the present it would be unwise to recommend the 
promulgation of such a rule. This conclusion was arrived at in large 
measure for the reason that the system thus proposed seems to be in con- 
flict with the general purposes and workings of what has come to be 
known as the “Pennsylvania Plan” in force since the putting into effect 
of the rules of the Supreme Court on January 1, 1928. The underlying 
purpose of the Pennsylvania Plan is to weed out the unfit and undesirable 
applicants at the very inception of their careers, i. e., before they are 
admitted to registration as law students. It has always seemed to those 
supporting this system that this was not only the fairest program for the 
applicants but also the most feasible of accomplishment. It results in a 
minimum of lost motion for the law schools, tutors and preceptors. It 
decidedly diminishes the burden upon the rejecting bodies, whether it may 
be County or State Boards of Law Examiners, Courts or examiner of law 
school papers. 
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A plan which looks to the turning of a man back and out of the pro- 
fession several years after he has been admitted to its ranks seems to the 
Committee to be subversive of the aims and purposes of the system which 
we have been pursuing for five years. Until that system has proven itself 
unproductive of the ends desired, the Committee feels that it should not 
have engrafted upon it a program so foreign to its genius. 


2. Actuated by somewhat similar motives and by others as well, the 
Committee concluded to reject the second proposal. It was felt that what- 
ever annoyance may be caused, to the Courts, to opposing counsel and 
possibly losses to clients by unexperienced and inept conduct of cases by 
counsel of one, two or three years’ standing is overcome by the undesir- 
ability of clogging the activities of young lawyers by an arbitrary rule such 
as this. Many young men, particularly in the rural counties come to the 
Bar after an apprenticeship in an office as assistant to trial counsel. They 
are familiar with the practices of the Courts. They are often well known 
to the judges. It would indeed be a hardship upon men of these qualifica- 
tions to restrict their practice to purely office work for an arbitrary period 
of five years or even less, merely because others of the same age but of less 
fortunate apprenticeship should be so restricted. The Committee concluded 
that this was the kind of a situation which had best be left to the workings 
of natural law, believing further that the other two suggestions which 
follow and which it does recommend may aid in its solution. 


38. Considerable thought was given to the suggestion of the lengthen- 
ing of the clerkship to a period of perhaps a year or eighteen months and 
even to the further thought of a secondary examination largely devoted to 
matters of practice and procedure and to character requirements to be 
given at the end of the clerkship. Possibly six months is a short time for 
the service of the clerkship. Here again, however, the Committee felt that 
the present plan might be strengthened without modification as to a time 
requirement. 


At the present time the rule provides that “this clerkship may be 
served either continuously for six months or at different times aggregating 
six months.” The great majority of students take advantage of this require- 
ment and work out their clerkship during the summer holidays in periods 
of two months each during three successive summers. While this has the 
advantage of saving the student time prior to his entrance to the Bar, 
also of giving him the advantage of recurring acquaintance with the work- 
ings of the law office in which he is registered, it has many disadvantages. 
The summer months are normally inactive seasons in law offices. No jury 
trials are being held and in other respects the Courts are to all intents and 
purposes practically closed. Vacations are the rule particularly in the 
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cities and often the student’s preceptor is away so much of the summer 
that the student fails to come into personal contact with him at all or for 
any appreciable part of the service. The active busy functioning of the 
office is largely suspended during the hot weather, certainly in the cities, 
and to some extent in the smaller centres. In addition to all this the 
Committee has learned that there is a varying degree of laxity in the 
service given and required. Preceptors either through lack of knowledge 
or through kindly compassion are willing to sign certificates of service 
which evidence a compliance with the rule, where such compliance has not 
- been entirely within its spirit and sometimes not within its letter. Finally, 
the service during the first summer and perhaps the second is given without 
a sufficient knowledge of the underlying principles of the law to render it 
as truly beneficial as was contemplated when the rule was passed. 


To remedy this condition the Committee believes and recommends that 
the six months’ clerkship should hereafter be served during a continuous 
period beginning at a date after the passing by the student of his final 
examinations for admission to the Bar. This would mean that students 
who took the summer examinations would begin their service about Sep- 
tember first, and those taking the December examinations about March 
first. As a greater number of students take the July examinations the 
clerkship of such would run through the busy season of the fall and 
winter. The student would be present at the opening of the Courts in the 
fall, would see the office begin to function at the beginning of the Court 
year and would work through the regular run of the practice as it comes 
along through the active months at the end and the beginning of the 
calendar year. While this is not quite so true of the students who pass the 
winter examinations, these are fewer in number as already stated and they 
would at least have the advantage of the four busy months from March first 
to June thirtieth. It is the firm belief of the Committee therefore that such 
an amendment to the rules would work a decided benefit to the student and 
would moreover give him the opportunity of acquainting himself with 
Court procedure as well as office work before he is permitted to actually 
take any part in litigation. To some extent therefore it should have the 
effect of solving the problem of a novitiate prior to practice in Court dis- 
cussed in the last preceding portion of this report. 


4. The suggestion that there be a limitation placed upon the number 
of students to be admitted to the Bar each year, also met with the favorable 
views of the Committee. Statistics published by the Section of Legal 
Education of the American Bar Association disclose the fact that, during 
the past two or three years, whereas vacancies in the American Bar caused 
by death, discontinuance of practice, etc., have amounted to about 4,500 per 
year, additions to the Bar have amounted to approximately 10,000. The 
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State of Pennsylvania about comports with the average in this respect 
throughout the country. It is therefore apparent that roughly speaking 
two men come to the Bar each year for every man who drops out. If law 
business in Pennsylvania were doubling normally this condition would be 
a proper one. Every lawyer knows, however, that it is not. If anything 
may be said upon this subject, it is that the practice of law is concentrating 
rather than expanding due partly to the merger and consolidation of finan- 
cial, utility and industrial corporations, partly to the enactment of legisla- 
tion such as the Workmen’s Compensation Act and partly to the installation 
of legal departments by many large institutions. In any event it is clear 
that there are too many lawyers coming to the Pennsylvania Bar. 


This fact has already been recognized by the Courts in some of the 
counties. It has come to the attention of the Committee that in Delaware, 
for example, the Common Pleas is now prescribing the number who may 
be admitted to the Bar each year. This action while undoubtedly a benefit 
to Delaware County, is already having the result of sending rejected appli- 
cants into adjoining counties, thus adding to the influx there. The Com- 
mittee believes that such a method of procedure might well be adopted by 
Common Pleas and Orphans’ Courts throughout the State. It is of course 
a matter for their judgment and for their judgment alone. If, however, 
the practice became a prevalent one, it is likely that it would be adopted by 
the Courts at least in most of the larger counties. If, for example, the 
Courts of Philadelphia County after being apprised of the average number 
of students admitted to the Bar during the past five years, were to state 
that some given percentage of this number, say 60 per cent or 75 per cent 
should be admitted during the year 1934, very definite advantages would 
in the opinion of the Committee result. Such a restriction in quantity 
would in all reasonable likelihood result in a rise in the quality index. The 
County Boards of law examiners would thus be enabled to fix a more or 
less definite standard of character, personality and native intelligence to 
which the students to be accepted must attain. Those falling below this 
standard could be rejected for no other reason than that they did fall below 
it. While the work of the County Boards would thus become more onerous 
and exacting, it would soon begin to show definite results. Reciprocally 
it is believed that the rejection of the unqualified would be a kindness to 
them. While mistakes would undoubtedly be made, no system is perfect 
and it is believed that the number of such mistakes would be small as 
contrasted with the benefits both to the mass of students themselves and 
to the public at large, accomplished by such a selection. It is therefore 
the recommendation of the Committee that Courts throughout the State 
be apprised of the conclusion of the Pennsylvania Bar Association, that 
such action on their part would be deemed a wise and beneficial one in 
the interest of the Pennsylvania Bar and of the public. 
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The Committee realizes that should the system be adopted of limiting 
the number of applicants who may be admitted each year to the several 
County Bars, it would require a new rule of the Supreme and Superior 
Courts probably to the effect that each applicant for a certificate from the 
State Board would be obliged to present a certificate to that body showing 
that he had been declared qualified for admission to the courts of the 
county where he intends to practice. 


Recommendations 
The Committee accordingly recommends: 


1. That the period of the clerkship to be served by the law students 
remain at six months but that the same be served continuously from a 
date commencing after the successful passing by the student of the final 
examination for admission to the Bar. Such service to be as required by 
the present rules “daily service (vacations and ordinary interruptions 
excepted), in the preceptor’s legal business and under his direction, on 
usual business days, during reguiar office hours, for at least six hours 
a day, during which hours the applicant shall not be occupied in any 
manner incompatible with the fair and bona fide service of his clerkship.” 


2. That the Pennsylvania Bar Association approve the principle of a 
limitation of the number of applicants who may be admitted to the Bar 


each year, such limitation to be prescribed by the Common Pleas and 
Orphans’ Courts in the several counties in accordance with the require- 
ments of the county as viewed by such courts, and that such legal courts 
throughout the State be apprised of the adoption of such a resolution. 


Respectfully submitted, 


ROBERT VON MOSCHZISKER, Chairman, 
ROBERT S. GAWTHROP, 

ALBERT C. HIRSCH, 

WILLIAM §S. DALZELL, 

ROBERT T. MCCRACKEN. 





First-Timers vs. Repeaters 


By WILL SHAFROTH 


A great deal of progress has been made by the state boards in the 
last two years in keeping accurate records concerning the results of their 
bar examinations. It is extremely important, if we are to deal intelligently 
with the problem of admissions to the bar, that we have all the facts in 
connection with it. Statistics comparing the success of first-timers and 
repeaters in the 1932 examinations have been fully reported by all 
states except Arizona, Arkansas, Georgia, Maryland, Michigan, New 
Jersey, North Carolina, Ohio, Vermont, Virginia and Washington and the 
District of Columbia. They disclose many interesting things. 


The number of repeaters taking the bar examination is considerably 
in excess of what has been generally supposed to be the case. In 37 
states 48 percent of the total examinations given in 1932 were taken by 
repeaters. If this percentage is applied to the 19,470 examinations given 
in all the states, it appears that 10,125 examinations were taken by first- 
timers and 9,345 by repeaters. The magnitude and importance of the 
repeater problem thus become evident. Yet most states have made no 
study of it. They do not know. what percentage of the men pass who 
take the examination for the second, third, fourth, or more, times. This 
information is vital for a knowledge of how their examinations are func- 
tioning. They do not know how many from the group who take a certain 
examination for the first time eventually succeed in gaining admission 
to the bar, although this is what actually determines whether or not our 
present system of bar examinations is an efficient barrier against in- 
competents. Fifteen states have some limitations on the number of 
re-examinations which an individual can take. Until we have definite 
information from these jurisdictions showing how this affects the per- 
centage of applicants which eventually pass, we can only guess as to what 
extent it stops the leakage in the bar examination dam. 


There is a fundamental fallacy in examination statistics as they are 
currently reported. When we pass 45 percent at a given examination, 
that examination is considered strict, no matter how many repeaters 
there are among that group. Actually a much greater percentage than 
that is getting in. The fact which is of importance to the bar is what 
percentage of the total number of candidates eventually gains admission 
and not what percentage at any given examination. 
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Mr. Wickser, Secretary of the New York Board, was the first to 
recognize this and to compile statistics to show the real effect of the bar 
examinations. By doing so he brought out a weakness in the entire 
examination machinery. Ninety-five percent of the candidates who came 
up for examination in New York in 1922, 1923 and 1924 had passed by 
1931. Pennsylvania followed with figures showing that during the same 
period 93 percent passed, and then California, Colorado, Illinois and 
Ohio examined their records; and the conclusion was that in the six states 
mentioned over 90: percent of all the candidates were eventually getting 
through. 


This is the important thing to know in reference to admissions to the 
bar if we are anxious to discover what our bar examination system is 
actually doing. 


Mr. Alfred Z. Reed of The Carnegie Foundation for the Advancement 
of Teaching in his article in this issue presents an admirable method of 
keeping these figures, and each state board will be furnished with printed 
blanks to be used for this purpose. 


The application blank to be filled out by the candidate should ask him 
to enumerate the bar examinations which he has previously taken. With 
the help of these application blanks, a tabulation can then be readily made 
and the form which Mr. Reed suggests can be filled in. This will take 


some expenditure of time and effort but it will give to each state board 
a much clearer picture of its own activities and will be of great value in 
clarifying the national picture. 


The 1932 figures here published confirm the theory, which has been 
generally held but never previously proved, that candidates taking the 
winter bar examinations are of inferior quality to those who take their 
examinations in the summer. This would be expected to be true since 
the majority of the summer candidates are students who have just grad- 
uated from law school and are taking the bar examination for the first 
time. The winter candidates, in addition to a large number of repeaters, 
consist of men who have followed a somewhat irregular course in their 
law school career, who have taken a longer time to finish, or who are 
taking the examinations before they have finished. Sixty-two percent of 
all candidates taking the winter examinations in 1932 (in the two-exam- 
ination per year states) were repeaters, while only 24 percent taking the 
examination in the summer were in this same class. But not only was 
the average of success of all candidates much lower in the winter exam- 
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inations than in the summer. Also, the percentage of success of the 
candidates in the same general class was lower. For example, 58 percent 
of the first-timers applying in the summer passed, while only 45 percent 
of the first-timers applying in the winter passed. The repeaters followed 
a similar course, their percentage of success in the summer being 33 
percent, and in the winter, 27 percent. 


Another interesting fact which is brought out is that the first-timers 
are as a general rule much more successful than the repeaters. This also 
confirms previously held ideas on this subject. There are, however, some 
exceptions. The New York Board divides its examinations into two parts, 
one dealing with adjective law and one with substantive law. They report 
that the men who fail one part: of this examination and return to take the 
second part only, who are thus in the category of repeaters, have a better 
average than the first-timers. This is borne out by the figures from their 
October examination of last year, which shows that the first-timers were 
35 percent successful while the repeaters were 47 percent successful. The 
same thing appears in the Texas examinations where credit is given to 
the applicant for such individual subjects as he passes and he is not re- 
quired to repeat those subjects. A rule in Kentucky permitting the 
retaking of examinations only in subjects failed under certain conditions 
apparently produced the same result in their December examination last 
year, since 47 percent of the repeaters passed while only 43 percent of 
the first-timers were successful. 


Over the last five years the inclination on the part of examining 
boards has been to become stricter and to pass a smaller percentage of 
the candidates appearing before them in any given examination. The 
average percentage of success, which was 54 percent in 1928, had by 
1932 declined to 45 percent. We have no means of telling, however, 
whether this was due to increased severity on the part of the boards or to 
a deterioration in the caliber of the candidates. It certainly is true that 
we are getting a greater number of repeaters taking the examinations 
now than was the case five years ago. This again emphasizes the necessity 
of following down every particular group of first-timers to find out how 
many are eventually admitted. It is necessary to have this information 
if we are to discover whether the bar examinations in any particular 
state are permanently rejecting unqualified candidates in any significant 
numbers or whether they are simply retarding these men until they have 
acquired what might be termed bar examination technique in sufficient 
amount to pass the examinations. 
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Percentage 
Repeate 
Exami- First-Timers Repeaters 
State 
nation Taking  % Pass Taking 
Alabama...-.--------- ER, ...<-- 13 62% 13 62% 
July ----. 32 44% 13 46% 
California...--------- ee 200 36% 322 11% 
Aue. «..--- 465 65% 239 38% 
Colorado..-.--------- aa 8 15% 23 43% 
June -...-- 55 51% 7 0% 
Connecticut--------- Dec. -------- 22 27% 46 26% 
June ------ 64 58% 37 19% 
Delaware..----------- Mar. .------ 6 100% 3 67% 
Sept. --.---- 4 25% 1 0% 
Florida..--.----------- Feb. ------ 24 33% 17 41% 
June ------ 24 42% 25 44% 
Oct. -.------ 44 39% 19 37% 
Idaho...---------------- Des. ...---- 7 86% 1 100% 
June ------ 8 100% 1 0% 
Ttnels.........-------eeee 173 62% 151 34% 
Jely <.---- 491 67% 152 28% 
Nov. .----- 149 52% 192 40% 
Indiana....---.-------- Mar. -.---- 38 47% 8 25% 
: Zaly ---.-- 93 47% 8 25% 
Out. ..-.---- 30 37% 24 8% 
low8a....---------------~ Oct. ioe 33 85% 7 29.% 
June ------ 139 94% 9 56% 
Kansas...-------------- Jan. ------ 27 81% 2 0% 
June ------ 59 88% 5 80% 
Kentucky.-.----------- Dec. ..---- 21 43% 59 47% 
June -.---- 98 45% 37 32% 
Louisiana........---- Feb. Mare 19 53% 25 40% 
salir ------ 73 53% 6 67% 
Maine....--------------Feb. es dis 7 57% 10 80% 
Aug. ------ 31 87% 4 0% 
Massachusetts..--- Bam. . <<s-- 157 18% 536 19% 
ay «.--.- 509 37% 188 17% 
Minnesota...-.------- Feb. .«.---- 21 43% 35 37% 
June ------ 127 13% 22 23% 
ot. .....-. 17 35% 17 29% 
Mississippi--.-------- Feb. ------ 39 67% 0 
July ------ 28 36% 6 0% 
Missouri..--.--------- a 65 35 % 91 1% 
June ------ 184 33% 130 23% 
a 68 32% 150 19% 
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Percentage of Success of First-Timers and 
Repeaters in 1932 Bar Examinations 








" Repeaters fo Repeaters Passing for Y: % Repeaters 
State —_ First-Timers — to Total 
= Taking % Pass Taking % Pass Taking Exam. Timers Repeaters  Taking-1932 
Montana............ RT cates 2 0% 4 25% 67% 

June ....-. 4 25% 1 0% 20% 17% 20% 45% 
Nebraska............- een 16 56% 3 67% 16% 

Jane ...... 32 81% 4 0% 11% 713% 29% 13% 
Nevada...............- 7 or 13 38% 2 0% 13% 38% 0% 13% 
New Hampshire..June -..... 27 41% 4 50% 13% 41% 50% 13% 
New Mexico......... is 9 83% 6 17% 40% 

A 13 54% 3 33% 19% 64% 22% 29% 
New York.........--. Mar. .....- 237 40'% 1,695 31% 88% 

June ...... 1,757 43% 0 0% 

ES eknienne 565 35% 1,847 47% 17.% 41% 39% 58% 
North Dakota...... July ...... 29 100% 0 0% 100% 0% 0% 
Oklajhhoma..........- Dec. .....-.- 52 717% 12 42.% 19% 

June ...... 106 75% 7 43% 6% 15% 42% 11% 
Gemee....n.-.2....-<.: aoe 60 17% 37 65% 38% 717% 65% 38% 


Pennsylvania...... Dec. ’31.. 99 44% 225 52% 69% 
July °32.. 401 64% 94 34% 19% 60% 46% 39% 


Rhode Island....... Mar. ...... 15 40% 24 17% 62% 

Sept. ...... 13 69% 22 41% 63% 54% 28% 62% 
South Carolina....Nov. -..... 11 64% 2 50% 15% 

May ...... 16 94% 3 33% 16% 81% 40% 16% 
South Dakota...... wee. .-.... 3 100% 2 50% 40% 

June ...... 6 67% 2 50% 25% 718% 50% 31% 
Tennessee.........--- Me ceuitecss 79 45% 40 35% 34% 

June ...... 192 46% 60 62% 24% 46% 51% 27% 
i, EN roa. ...... 55 35% 104 38% 65% 

June ...... 255 20% 100 70% 28% 

a on. 60 2% 200 25% 717% 19% 40% 52% 
a enere Mar. ....-... 6 50% 6 0% 50% 

Sept. -..... 14 29% 4 25% 22% 35% 10% 33% 
West Virginia...... a 3 33% 7 57% 710% 

Sept. ...... 25 64% 5 80% 17% 61% 67% 30% 
Wisconsin............ say ...... 112 41% 47 11% 30% 41% 11% 30% 
Wyoming............- Jaly «..... 6 67% 1 100% 14% 67% 100% 14% 


24 Two-Examination States 
Summer 2,387 58% 1758 33% 24% 
Winter .. 854 45% 1,378 27% 62% 55% 29% 40% 


Total for 37 States -...7,965 48% 7,214 34% 48% 48% 34% 48% 


*The Texas rules provide that the candidate who does not pass need retake only 
those subjects in which he has failed. 
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Bar Examiner Portraits 


Dix H. Rowland 


Chairman, Washington State Board of Law Examiners 


Mr. Dix H. Rowland was born at Wellsboro, 
Pennsylvania, sixty-one years ago. He received 
a Ph.B. from Syracuse University in 1895, and 
two years later became a Bachelor of Laws at the 
same institution. Following his graduation, he 
was admitted to the New York bar and practiced 
for five years in Syracuse. He then moved to 
Tacoma, Washington, where he has practiced ever 
since as a member of the firm of H. G. and Dix 
H. Rowland. In 1913 he was a member of the 
state legislature and for many years he has been 
one of the Commissioners on Uniform State Laws 
from Washington. He is serving his sixth three- 
year term as member of the State Board of Law 
© James 6 Merrihew Examiners, of which he is chairman. 





In addition to examining candidates for admission, his board is 
vested with the disciplinary power and tries disbarment proceedings, re- 
porting their findings and recommendations to the Supreme Court. An 
editorial in the Tacoma Times, written at the time of his last reappoint- 
ment to the examining board, says of him: “State supreme court justices 
have conferred an unusual distinction upon Dix H. Rowland of Tacoma. 
They have reappointed him a fifth time as a member of the board of 
state law examiners. Upon completion of this sixth term he will have 
served in that capacity for 18 years. This is an unusual record. Rowland 
has been an outstanding figure on the board, serving the state and legal 
profession in a faithful, conscientious and fearless manner. His tasks 
have been disagreeable at times, involving as they have the investigation 
of charges of misconduct among fellow members of the bar. In his long 
years of service, however, Rowland has acquitted himself in splendid 
fashion. The whole state will approve his reappointment.” 


Mr. Rowland is the possessor of an honorary degree of LL.D. from 
the College of Puget Sound at Tacoma and has always taken an active 
interest in state and national bar association affairs. He attended the first 
meeting of The National Conference of Bar Examiners in Chicago and 
is entitled to be regarded as one of its charter members. 
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Tracking Down the Repeaters 


By ALFRED Z. REED 


Of The Carnegie Foundation for the Advancement of Teaching. 


Statistical studies recently made by the Secretary of the New York 
State Board of Law Examiners have called attention to the great dis- 
parity that may exist between the percentage of applicants who succeed 
in passing any particular bar examination, and the percentage who are 
eventually admitted to practice. The first percentage is found by dividing 
the number who pass the examination by the total number of those who 
take it. This total includes both those who are being examined for the 
first time and “repeaters” from previous examinations. With a divisor 
thus swollen, the quotient or percentage may be quite small. In comput- 
ing the second percentage, on the other hand, the base, or divisor, includes 
only those who are examined for the first time, while the dividend in- 
cludes all of such original applicants who pass, whether at this or at 
any subsequent examination. Both because the divisor is smaller, and 
because the dividend is larger, the quotient or percentage will always be 
much greater than in the first case. 


This is all elementary and obvious. It is equally clear that the first 
of these two percentages has little significance. The second is the one 
that we really want to know. Unfortunately, however, the first figure 
can be computed with great ease, as soon as the results of the bar exam- 
ination are known. The second figure can be secured, at present, only 
through a special study of bar examination statistics, covering a period 
of years. In practice, this means that the first figure is available for 
every jurisdiction, while the second and really significant item of infor- 
mation is known for only a few states. 


The practical difficulty is that records of current examinations are 
not usually kept in such form that they can be readily utilized, two or 
three years later. The form printed on page 236 was devised to meet this 
difficulty, so far, at least, as concerns the complications produced by 
“repeaters”. The inserted figures were secured through the courtesy 
of the efficient Pennsylvania Board of Law Examiners. The following 
explanation of these figures will make clear how the form may be utilized 
in other states. 
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PENNSYLVANIA BAR EXAMINEES 


DISTINGUISHED AS ORIGINAL APPLICANTS AND REPEATERS 





"A" denotes number of applicants taking the examinations, "P" the number 
passing. In computing percentages of those passing, the number of applicants 
examined for the first time, as stated in Column (3), constitutes the base 
for the entire diagonal. It is also the base for the total of the completed 
diagonal, entered three years after the original examination in Column (1). 


| (2 (2) (3) | (4) (5) (6) (7) (8) = (9) (ao (22) | ae) 
| FIRST EXAM- | Repeaters who had been first examined |TOTAL/GRAND 
EXAMINEES Date INED RE- | TOTAL 
PASSING of FOR | tyr lyr ldyrs 2yrs Byrs 3yrs OVeF|PEAT-|EXAM- 
WITHIN examination FIRST 5yTS| ERS | INED 

3 TIME before the date of this examination 
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(66%) 
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(Add new sheets as required for vertical extension.) 





J, 

































































[ oe ro 











236 





For the moment, let the reader confine his attention to the first line, 
showing the results of the Pennsylvania examination held in July, 1928. 
Column (12) shows that out of 448 applicants the number passing was 
247. The percentage, if computed, would be 55 per cent, but as suggested 
above, so many factors are involved that this figure has little significance, 
and is accordingly not inserted on the sheet. Column (3) shows that 
the number who were being examined for the first time was only 360, of 
whom 238 passed, or 66 per cent. This figure undoubtedly does possess 
considerable significance. Brought into comparison with other percent- 
ages in the same column, it measures the relative severity of Pennsylvania 
bar examinations held at different dates. It may even be profitably com- 
pared with similar figures for other states, if allowance is made for the 
varying extent to which applicants are sifted before being permitted to 
take the examination. It constitutes only the first step, however, toward 
ascertaining the total percentage who passed their examinations, sooner 
or later. 


Column (11) shows that, in addition to these first examinees, 88 ap- 
plicants who had been unsuccessful in previous years came up for reex- 
amination in July, 1928; and that, of these “repeaters”, only 9 now passed. 
The group is analyzed in Columns (4) to (10). It will be seen that 16 
applicants, of whom only 1 passed, had first come up in the examination 
immediately preceding, held approximately six months before. (The pre- 
cise date was December, 1927.) 24 applicants, of whom 5 passed, belong 
to the class of a year ago (July, 1927). Similarly, successive columns take 
us as far back as the class of July, 1925, first examined three years 
before the current date. Finally, Column (10) shows that of these 
repeaters 14, of whom only 1 passed, had first come up for examina- 
tion more than three years before. These earlier applicants are grouped 
together, primarily on mechanical grounds. The sheet would be too 
large for standard filing systems if we continued to specify particular 
examinations. If, however, we run our eye down Column (10), we 
discover that we lose very little (at least in this state) by making this 
concession to practical convenience. During the past five years, there 
were 90 instances of examinations taken by applicants who had first 
come up more than three years previously. The form does not tell us how 
many of these duplicated one another, but whatever was the net total 
of individuals who tried, only 11 of them have ever succeeded in passing 
any of these ten examinations. 


With figures as small as the above, computation of percentages would 
serve no useful purpose. The form shows, on its face, that not only in 
this examination, but in almost all of those recorded, only a very small 
proportion of reexaminees passed. There is only one series of exceptions. 
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Column (4) shows that, regularly, a large number of those who fail take 
the examination immediately following; and that of these a considerable 
proportion succeed. Thus, of the 122 failures (360-238) of July, 1928, 
no less than 106, or 87 per cent, tried again the following December. 
This year, as regularly in these winter examinations, this type of appli- 
cant far outnumbered those shown by Column (3) to be taking the ex- 
amination for the first time. Furthermore, of these 106 “immediate 
reexaminees”, the number who succeeded was no less than 59. This 
figure is 56 per cent of those who tried, 48 per cent of the 122 who might 
have tried, and 16 per cent of the total original class of 360. This latter 
per cent is the one which is entered in the table. 


We are now in a position to understand the procedure followed to 
determine what we are really after—the percentage of each class that is 
admitted to practice at any time within three years. Each year, the 
results of each examination are analyzed and inserted in their appropriate 
places on the form. Applicants who are now being examined for the 
first time are entered in Column (3); repeaters from the six latest pre- 
ceding classes are entered in order, beginning with the most recent, in 
Columns (4) to (9); those who were originally examined more than three 
years before appear in Column (10); Columns (11) and (12) provide 
totals which check the accuracy of the other entries. Recurring once 
more to the applicants first examined in July, 1928, immediately after 
this examination we can determine what percentage of this class were 
successful on their first trial—66 per cent. Immediately after the next 
examination, we are in a position to discover that an additional 16 per 
cent then retrieved their previous failure, making a total of 82 per cent 
who passed within six months. Following the diagonal line, we then 
secure, at subsequent examinations, additions, small in themselves, but 
making up a considerable aggregate. Finally, three years after the 
original examination, the books are closed. The total number of “P”s 
secured within that period is 316, or 88 per cent of the original class of 
360. These figures are then entered in Column (1). 


The use of diagonal lines, it may be noted in conclusion, is a mere 
mechanical trick, devised for the purpose of saving space. If bar exam- 
iners find the device confusing, they may—by using a sufficiently wide 
sheet—put all their date captions on the top, and have them refer to and 
govern columns in the usual way. In other words, this compact form 
could be replaced by one that has the same length, but is much wider. 
The blocks of figures that now constitute Columns (3) to (10) would 
then be arranged as follows, for the first three classes. 
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(3) 


1929 
July 


(4) (5) 


1928 1928 
Dec. July 


360 
238 


106 
59 


8 
1 


16 
1 


12 
3 


3 
1 


(7) 
1927 
July 

24 

5 


13 
4 


2 
0 


(8) (9) 
1926 1926 
Dec. July 

13 
2 


(10) 


1925 
Dec. 


3 


0 
3 
1 


(12) 
Over 
3 years 
before 


14 
1 


17 
2 


4 
0 


For each subsequent examination, additional space would be required 
at the left. (It would be better to reverse the order of the columns, and 
extend the sheet to the right. Column (2) would disappear. The three- 
year totals, now appearing in Column (1), would be transferred to the 
foot of their respective columns. 


The significance of figures secured in this manner is discussed below 
in reference to the statistics from Pennsylvania. Our immediate object 
is merely to suggest a method of procedure by which figures of this sort 
may be conveniently secured. The Pennsylvania Board of Law Exam- 
iners has an elaborated system of records which has made it possible to 
secure the requisite information from this state. Can any other Board 
do as well? If it cannot do as well for past examinations, would it be 
interested to inaugurate a system that will enable it to keep abreast of 
its job in future? 


Interpretation of Pennsylvania Examination Figures 


The figures appearing on the form printed on a preceding page cover 
a period of five years, during which there has been no radical change in 
the high Pennsylvania bar admission requirements. Detailed interpre- 
tations can best be left to the Board of Law Examiners, which is more 
familiar with the many factors involved than any outsider can ever hope 
to be. A few broad facts, however, stand out. 


The largest examinations are those held during the summer, pri- 
marily for the benefit of applicants graduating from law schools the pre- 
ceding June. The percentage of such applicants who pass on their first 
attempt ranges from 60 to 66 per cent. If we follow the classes through, 
we find a distinct tendency to even up matters in subsequent examinations. 
All figures for the most recent examination (January, 1933) are abnor- 
mally low, and suggest a recent stiffening of standards. Disregarding 
these, in all previous years, the higher is the percentage who pass on their 
first trial, the lower is the percentage (ranging from 16 to 22 per cent) 
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who pass six months later. The total, therefore, that passes within six 
months from their original attempt ranges between 80 and 82 per cent. 
The figures for the two completed three-year series are 87 and 88 per 
cent. 


Either, or both, of two causes may account for these slight variations 
in paths that lead to virtually identical final results. On the one hand, 
the quality of the July student material may vary slightly from year to 
year. Or, on the other hand, the discrepancies, such as they are, may be 
due to changes in the composition or temper of the Board. 


The winter examinations present an entirely different picture. They 
are primarily make-up examinations, and include only a relatively small 
number (and since 1930 a steadily decreasing number) of original ap- 
plicants. Of these, only a small proportion succeed on their first attempt. 
During the first four of the years covered, the figures ranged between 38 
and 48 per cent; in last January’s examination it fell to as low as 22 per 
cent. Moreover, there is no evidence, during the first six months, of 
any “evening up”, but rather of the reverse. The percentages of those 
who pass six months after their first trial are almost uniform, but such 
variations as occur (whether computed on the basis, here used, of the 
total size of the class, or on the basis of the number coming up for re- 
examination) move up or down consistently with the figures for the first ex- 
amination. After the first six months, however, the workings of an “even- 
ing up” process are again discernible. In the two completed three-year 
series for winter applicants, the percentages for those passing on their 
first trial stood at the two extremes of the already indicated range—re- 
spectively, 38 per cent and 48 per cent. Six months after the original 
examination, this range had been increased to 51 per cent and 62 per 
cent. After three years, however, the respective figures approached each 
other quite closely—60 per cent and 64 per cent. 


The feature of the above picture that can be most readily explained 
is the relatively small percentage of success secured by classes that come 
up first in the winter examination. During the past five years the highest 
percentage of success on the first trial was 48 per cent (December, 1929) 
while the lowest corresponding percentage for summer applicants was 
60 per cent (July, 1931). After three years, the winter classes reached 
these figures, their percentages mounting into the sixties; but meanwhile 
the figures for the summer classes also went up, into the higher eighties. 
It can hardly be open to question that the reason for this great disparity 
is that winter applicants are, on the average, relatively poor material. 
This is presumably because most of them have received an irregular 
education. The particular ways in which such irregularities show them- 
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selves can doubtless be tabulated by the Board, on the basis of its own 
fuller data. 


The question of what factors determine the variations from year 
to year is much more difficult to answer. There is some indication, how- 
ever, of a definite law of alternate increase and decrease. Without going 
too deeply into abstruse and precarious calculations, the percentages that 
appear in Columns (3) and (4) of the form may be arranged in the fol- 
lowing sequences, separating summer from winter examinations: 


1929 1930 1931 1932-3 


Passed on first attempt Summer 61 63 60 64 
Passed on first attempt Winter 48 42 44 22 
Passed six months later Summer class .. 21 17 22 14 
Passed six months later Winterclass ... 13 14 14 14 


It will be observed that the figures in the first line, showing the per- 
centage of summer applicants passing the first time, go alternately down 
and up. The figures for the next two lines, showing the percentage of 
passes the following winter, go alternately up and down. This is true 
both for original winter applicants, and for applicants of the preceding 
summer, now reexamined. It is only in the fourth line, where the basic 
figures are the smallest, that there are any exceptions to the prevailing 
rule. A more elaborate enquiry, showing percentages of success for the 
total number of repeaters, or for the total number of those taking any 
particular examination, and using, as the base for computing these per- 
centages, the number examined at each attempt, instead of (as on the 
form) the size of the original class, confirms the results yielded by the 
above rough-and-ready analysis of the data. 


To the extent that a rhythm of this sort appears in bar examination 
results, it seems more likely to be due to variations, conscious or uncon- 
scious, in the severity of the examinations, than to a regular ebb and flow 
in the quality of those examined. 





Report on Admissions to the Bar 


By SAM D. THURMAN* 
Chairman, Utah State Board of Bar Examiners. 


For a number of years prior to 1930, the examinations conducted by 
the Bar Examiners of this State resulted in approximately 50% of the 
examinees attaining a passing grade. That percentage remained strik- 
ingly constant. 


*Reprinted from the January, 1933, number of The Utah Bar Bulletin. 
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Since 1930, admissions to the bar by way of examinations, have sel- 
dom been in excess of 30%. And in this latter period we again see a 
rather fixed percentage of candidates making the required grade. Such 
result, however, has not been brought about by any design or purpose on 
the part of the Bar Examiners to limit the number of men and women 
entering the ranks of the legal profession. The Board has never con- 
sidered the percentage of candidates who should pass any examination. 
An explanation of the reduced percentage during the past two or three 
years is found in a more rigid adherence to higher standards. When those 
standards have been attained, the applicant has been recommended for 
admission to the Bar. 


Favoritism and discrimination, under existing rules, have been elim- 
inated. During the correction of a paper, the identity of the writer 
remains undisclosed. The product of his efforts is known only by number. 
Not until the grading has been completed; not until all the grades of the 
six Examiners have been reported to the Secretary of the Bar Association, 
are the examiners called together and apprised of the numbers assigned 
to the applicants participating in the examination. 


But in spite of the precautions taken, whenever one attempts to de- 
termine who shall, or who shall not, enter into the practice of law, the 
possibility of working an injustice is always present. That injustice may 
be of a most serious nature. It may fall upon the young man or woman 
who has devoted years of preparation to the study of law. On the other 
hand, it may fall upon those who have occasion to avail themselves of 
legal services. 


Under our present practice, written examinations only are given. 
So far as legal ability is concerned, the qualifications of the applicant are 
passed upon without any personal contact between him and the examiner. 
If the applicant’s grade is above the passing mark, he is assumed without 
further consideration to be qualified to enter into the practice of law. 
Admission to the Bar, it would therefore seem, is largely a matter of 
arithmetic. Yet, it must be conceded that the translation of intellectual 
attainments into figures is a most doubtful performance. 


Examination papers can readily be classified into three groups: The 
high third, the middle third, and the low third. In view of the fact that 
the moral qualifications have been passed upon before the applicant is 
declared eligible to take the written examination, it may well be that the 
high third could be, with safety, readily certified as qualified for admission 
to practice. By the same process of reasoning, the low third could be 
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passed upon as being ineligible. It is within the ranks of the middle third 
that a grave injustice might be done unless some precautions are taken. 
As to that group a mere percentage mark should not be the sole guide. 
The mark should be prima facie evidence only as to whether or not the 
applicant was entitled to admission, and, as in every other case of prima 
facie evidence, the mark should be subject to control by other evidence. 
Respecting this middle group, therefore, it would seem that some pro- 
vision should be made for a further check—perhaps in the form of an 
oral examination. An applicant, reasonably well qualified to practice 
law, might fall just a little short of the passing mark; on the other hand, 
it is equally probable that another applicant, much less qualified, might 
succeed in securing a grade slightly above the passing mark. 


The right to practice the profession of law should be open to every- 
one who brings himself within the prescribed qualifications. In order to 
lessen the possibility of the injustice which would result from a-denial of 
that right, I am of the opinion that an oral examination should be given 
to every applicant who, in the written examination, shows a fair degree 
of understanding of legal principles and whose grade in that examination 
falls within the middle group. Such oral examination would afford an 
opportunity to inquire into the applicant’s education, his personal history, 
his employment and interests; in fact, into his entire record. 


The importance of what I have just said is emphasized by the results 


of the two examinations held since our last annual meeting. 


In the March examination, twelve applicants were examined. Six 
of that number held degrees in law conferred by resident universities ; 
four held similar degrees from correspondence schools; and two were 
without the advantages of a law school education. Three of the twelve 
only were successful in making the required grade. And all were grad- 
uates of resident schools. 


In September, the examination was given to eighteen applicants, four 
of whom were repeaters. Fourteen held the degree of LL. B.—ten from 
residence schools and four from correspondence schools; two had attended 
law schools, but had failed to do sufficient work to entitle them to a degree; 
and the remaining two were without a law school training. A total of five 
were successful in the examination. Four were graduates of resident law 
schools and one had been in attendance at such a school for three full years. 


In both examinations we find the percentage of successful applicants 
to be less than 30%. Of the candidates taking the examination and failing 
to attain the required grade, several had college educations and had 
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received law degrees from nationally recognized universities. An oral 
examination of those candidates, as well as others who fell within the 
middle group, may have disclosed that they were as well qualified to enter 
into the practice of law as some of the other candidates who were success- 
ful in attaining a passing grade. 


The Grand Rapids Meeting 


The third annual meeting of The National Conference of Bar Ex- 
aminers should prove of interest to members of examining boards and to 
those who are concerned with the general problems of bar examiners. 
The meeting will convene in Grand Rapids in Room C of the Civic Auditor- 
ium at ten o’clock on Tuesday morning, August 29, which is the day 
before the opening of the formal meetings of the American Bar Associa- 
tion. Mr. James C. Collins of Rhode Island, the chairman, will give a 
short address concerning the work of the Conference and its future pos- 
sibilities, to be followed by Dean Charles E. Clark of the Yale Law School, 
who is also president of the Association of American Law Schools. Mr. 
Clark will speak on “The Selective Process of Choosing Law Students 
and Lawyers”. Mr. Charles P. Megan, president of the Chicago Bar 
Association, will then give an address entitled “Jottings of a Bar Exam- 
iner”. A third speaker on the program will be announced later. Following 
the formal speeches any matters of general business will be taken up 
and if time remains there will be an informal discussion of the points 
raised by the speakers. In the evening round tables dealing with the 
general subjects of character examination and the repeater problem will 
be held. 


As usual, the meeting of the Section of Legal Education and Ad- 
missions to the Bar will be held on Tuesday afternoon. The meeting will 
be called to order at two o’clock in the Veterans’ Room of the Civic 
Auditorium, with Mr. John Kirkland Clark presiding. He will give the 
chairman’s address and will introduce Dean Roscoe Pound of the Harvard 
Law School and Mr. Jerome Frank, general counsel of the Department 
of Agriculture, who will discuss “What Constitutes a Good Legal Edu- 
cation”. An additional speaker will be announced later. 


The general program of the Bar Association meeting will be found 
in current issues of the American Bar Association Journal. Grand Rapids 
is offering a full program of entertainment, and it is expected that many 
of those who attend the convention will also visit the Century of Progress 
in Chicago. 
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